The copy of Schulte's complaint to MSHA, which Lizza relies upon as
"newly discovered" evidence, is really not new.  In a letter addressed
to Oldenburg dated January 26, 1981, the Secretary of Labor notified
Lizza that Schulte had filed a complaint with MSHA alleging discriminatory
treatment by Lizza. A Summary of Discriminatory Action, also dated
January 26, 1981, was attached to the letter.  Included on each item was
the discrimination number, MD 81-46, which MSHA had assigned to the com-
plaint.  By letter dated August 3, 1981, Lizza1s attorney communicated
with then Chief Judge Broderick, concerning Schulte's May 14, 1981,
complaint of discrimination pending before the Commission.  MSHA's
letter to Oldenburg of January 26, 1981, was appended to this letter.
In the body of his letter, Lizza1 s attorney stated, "For your information,
Mr. Schulte had filed a complaint against the Company in January of this
year in case No. MD 81-46."

A complaint filed by Schulte anytime in January 1981 would have
been outside the 60-day limit.  Lizza's August letter thus reveals that
Lizza, in January of 1981, but certainly no later than in August of
1981, had actual notice of Schulte's late filing.  This notice sub-
stantially predated receipt of its FOIA request in April 1982. 6J
Under these circumstances, Lizza's own delay of many months after it had
such notice before complaining of Schulte's 31-day delay was tantamount
to waiver of its period of limitations claim.  Cf. Rule 8(c), Fed. R.
Civ. P.

On the basis of the foregoing considerations, Schulte's delay in
filing his complaint is excused. We emphasize, however, that although a
miner's lack of understanding regarding his rights under the Mine Act is
one of the circumstances that may possibly justify excuse of a delayed
filing, any delay is a potentially serious matter. 7/

6/  While the document Lizza received from the Secretary pursuant to
its 1982 FOIA request clearly identifies January 15, 1981, as the date
SchulteTs complaint was actually filed, MSHA's letter to Oldenburg dated
January 26, 1981, nevertheless provided Lizza with sufficient independent
information from which to determine the timeliness of Schulte's complaint.
The newly discovered evidence did little more than advise Lizza that the
complaint was actually filed 11 days earlier than it first might have
been led to believe.

]_/  This case is distinguishable from Herman and Hollis, supra, where
the miners' late filings were not excused.  The delay involved here was
less than in those cases. In Herman, we concluded that the delay pre-
judiced the operator's ability to prepare and present its case.  4
FMSHRC at 2138-39.  In Hollis, the Commission concluded (Commissioner
Lawson dissenting on this issue) that the miner knew of his Mine Act
rights, but deliberately chose to pursue other avenues of relief.  Slip
op. at 3-5.
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